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 1.  TIME:  8:30   CASE#: MSC15-01913 
CASE NAME: MORPHIS VS. BANK OF AMERICA 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
Appear.  

  

 2.  TIME:  8:30   CASE#: MSC15-01913 
CASE NAME: MORPHIS VS. BANK OF AMERICA 
HEARING ON OSC RE: PLAINTIFF AMBER MORPHIS - FAILURE TO APPEAR 
ON 04/27/17 
* TENTATIVE RULING: * 
 
 Appear. 

  

 3.  TIME:  9:00   CASE#: MSC12-02814 
CASE NAME: VAUGHNS VS MALM 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY DREW 
MALM, CM COMMERCIAL REAL ESTATE, INC., WILLIAM A DURGIN 
* TENTATIVE RULING: * 
 
 Appear. 

  

 4.  TIME:  9:00   CASE#: MSC14-02354 
CASE NAME: GOROS VS. KINDRED HEALTHCARE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARE CENTER OF ROSSMOOR, KINDRED HEALTHCARE OPERATING, 
* TENTATIVE RULING: * 
 
Continued by the Court to June 15, 2017, at 9:00 a.m.  
 
The Court has not received opposition to the motion for summary judgment. However, a 
review of the history of this matter shows that the motion for summary judgment has 
been continued at the request of the parties several times. In light of that history and the 
apparently ongoing discovery, the Court is left to wonder whether the parties 
inadvertently neglected to advise the Court of an additional requested continuance. 
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If the parties wish to have this motion continued to a date in July or early August, the 
Court is amenable to that. The parties must file a stipulation and proposed order to that 
effect on or before June 9, 2017, with a courtesy copy delivered to Chambers before 5:00 
p.m. on June 9, 2017. If the Court does not receive a stipulation and proposed order by 
that time, the motion will be heard and decided on June 15, 2017. 

  

 5.  TIME:  9:00   CASE#: MSC15-01103 
CASE NAME: US BANK VS. ROCCONI 
SPECIAL SET HEARING ON: PROVE UP HEARING SET BY REQUEST OF 
COUNSEL 
* TENTATIVE RULING: * 
 
 Appear. 

  

 6.  TIME:  9:00   CASE#: MSC15-01124 
CASE NAME: COREY STROCK VS. MELISSA MOHAM 
HEARING ON MOTION TO/FOR COMPEL PLTF'S RESP TO DISCOVERY & 
SANCTIONS, FILED BY MELISSA MOHAMMED, JASON EARL FORDYCE 
* TENTATIVE RULING: * 
 
 The moving papers do not include a copy of the any of the discovery requests that are 
the subject of this motion. As a result, this matter is continued to July 6, 2017 in Dept. 33 
at 9:00 AM for hearing. Moving party shall file and serve a copy of all of the discovery 
requests subject to this motion by June 22, 2017. The parties are also ordered to 
meaningfully meet and confer prior to the hearing.  

  

 7.  TIME:  9:00   CASE#: MSC15-01493 
CASE NAME: BARRA VS. ENGEO 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY BARRA L.P 
* TENTATIVE RULING: * 
 
 Continued to 9/7/17 at 8:30 Department 33 per fax of counsel. 
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 8.  TIME:  9:00   CASE#: MSC15-01583 
CASE NAME: SIEGEL VS. ANDERSON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 9.  TIME:  9:00   CASE#: MSC16-02208 
CASE NAME: PENA VS. LANE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PENA FILED BY 
LAURA LANE 
* TENTATIVE RULING: * 
 
 Vacated. Dismissal filed 5/31/17. 

  

10.  TIME:  9:00   CASE#: MSC16-02208 
CASE NAME: PENA VS. LANE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED 
COMPLAINT FILED BY LAURA LANE 
* TENTATIVE RULING: * 
 
 Vacated. Dismissal filed 5/31/17. 

  

11.  TIME:  9:00   CASE#: MSC16-02208 
CASE NAME: PENA VS. LANE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Vacated. Dismissal filed 5/31/17. 
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12.  TIME:  9:00   CASE#: MSC16-02223 
CASE NAME: ESSAYED VS. LANGUAGELINE 
HEARING ON MOTION TO/FOR CHANGE VENUE FILED BY ONLINE 
INTERPRETERS 
* TENTATIVE RULING: * 
 
            Defendant OnLine Interpreters, Inc.’s Motion to Change Venue is granted. 
 
 Plaintiff Saphieah Essayed was employed as a remote interpreter by Defendant 
Online Interpreters.  Plaintiff worked as an interpreter from her home. While on leave 
from her job, Plaintiff moved to Contra Costa County in October of 2014.  Plaintiff is now 
suing her employer.  Plaintiff alleges breach of contract, failure to provide meal and rest 
period, failure to indemnify for expense related to duties, and failure pay all wages 
earned subject to 30-day waiting time.  (Labor Code § 203.)  The gravamen of Plaintiff’s 
cause of action is breach of contract. 
 
 Actions on contract are generally transitory. (Lebastchi v. Superior Court (1995) 33 
Cal.App.4th 1465, 1469.)  Venue of transitory actions against corporations is governed by 
section 395.5. (Mission Imports, Inc. v. Superior Court (1982) 31 Cal.3d 921, 927.)  CCP 
Section 395.5 provides: “A corporation or association may be sued in the county where 
the contract is made or is to be performed, or where the obligation or liability arises, or 
the breach occurs; or in the county where the principal place of business of such 
corporation is situated, subject to the power of the court to change the place of trial as in 
other cases.”  (Code Civ. Proc., § 395.5.)   
 
 “The purpose of the section is to permit a wider choice of venue in suits against a 
corporation than is permitted in suits against an individual defendant. (Hale v. Bohannon 
(1952) 38 Cal.2d 458, 469.   
 
 Here, Defendant has argued a contract does not exist, as the offer letter 
specifically stated that it was not a contract.  The court disagrees with Defendant.  All of 
the elements for contract formation are present.  “It is essential to the existence of a 
contract that there should be: 1. Parties capable of contracting; 2. Their consent; 3. A 
lawful object; and, 4. A sufficient cause or consideration.”  (Civ. Code, § 1550.)   A “well-
established principle of contract law that a contract is formed at the time and place the 
offeree accepts and communicates his or her acceptance to the offeror. (Ledbetter 
Erection Corp. v. Workers' Comp. Appeals Bd. (1984) 156 Cal.App.3d 1097, 1103.)   
  
  “A contract is an agreement to do or not to do a certain thing” (Civ. Code, § 1549) 
(Agosta v. Astor (2004) 120 Cal.App.4th 596, 604-605.) There is no dispute that Plaintiff 
accepted the offer of employment. Plaintiff and Defendant agreed to a contract whereby 
the Plaintiff would provide interpretative services and Defendant would pay her.  The 
intention of the parties was the contract was terminable at will. 
 
 Since Plaintiff has alleged the existence of a contract and alleged breach of that 
contract, CCP § 395.5 is applicable.  Thus, the corporation may be sued in the county 
where the contract is made.  It is undisputed the contract was made in Orange County.    
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 Additionally, the corporation may sued where the contract is to be performed or 
where the obligation or liability arises, or breach occurs.  “In a breach of contract action 
against a corporation, the place the plaintiff performed its obligations under the contract 
does not determine the proper venue. The decisive factor in determining venue is the 
place the defendant was to perform the obligation, the breach of which is pleaded as the 
cause of action (Code Civ. Proc. § 395.5; Anaheim Extrusion Co. v. Superior Court (1985) 
170 Cal. App. 3d 1201, 1203–1204, 216 Cal. Rptr. 815).”  (5-50A California Points & 
Authorities § 50A.312 (2017)) 
 
 The court in Anaheim Extrusion Co. v. Superior Court cited to the Supreme Court 
case, Hale v. Bohannon (1952) 38 Cal.2d 458.  In that case, the Supreme Court addressed 
this issue.  That case involved a contract which did not provide where payments were to 
be made. The Supreme Court held: "This being the obligation the breach of which is 
pleaded as the cause of action, . . .the place where it was to be performed is the decisive 
factor insofar as venue is concerned. [Citations.]" (Id., at p. 466, italics added.) In this 
case the performance allegedly breached was the payment for, not the delivery of, goods. 
Therefore, the place where payment was to be made is the place "where the contract 
[was] to be performed" under section 395.5.” 
(Anaheim Extrusion Co. v. Superior Court (1985) 170 Cal.App.3d 1201, 1203.) 
 
 Here, Plaintiff maintains the contract was to be performed at her residence in 
Contra Costa, but, as discussed above, it is not her performance at issue.  Plaintiff 
alleged Defendant breached its obligation to pay appropriate amount for her services.  
This is the obligation the breach of which is pleaded as the cause of action.  The 
breaches for overtime payment occurred and obligation to pay occurred in counties 
other than Contra Costa.  The services, on which Plaintiff’s causes of action is based, 
were rendered in Santa Barbara and Orange Counties. So, Defendant’s obligations to pay 
appropriate wages, overtime, and alleged violations of the Labor Code occurred in those 
counties.   
 
 The remaining proper venue is the county where the principal place of business of 
such corporation is situated, which is Monterey County.  Therefore, Defendant’s motion 
to change venue is granted. 
 
 

  

13.  TIME:  9:00   CASE#: MSC16-02223 
CASE NAME: ESSAYED VS. LANGUAGELINE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Vacated due to line 12.  
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14.  TIME:  9:00   CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
HEARING ON DEMURRER TO COMPLAINT of STANDEFER FILED BY BRUCE 
KAPSACK 
* TENTATIVE RULING: * 
 
 Sustained with 30 days leave to amend.  

  

15.  TIME:  9:00   CASE#: MSC17-00348 
CASE NAME: ABSOLUTE MEDICAL VS PROCLAIM P 
HEARING ON MOTION TO/FOR CHANGE OF VENUE TO SAN BERNARDINO 
COUNTY FILED BY PROCLAIM PHYSICIAN SERVICES, INC. 
* TENTATIVE RULING: * 
 
  
 
Defendant ProClaim Physician Services, Inc. (“ProClaim”) has filed a motion to transfer, 
asking the Court to transfer this action to San Bernardino County (the “Motion”). Plaintiff 
Absolute Medical Billings & Collections (“Absolute”) opposes that. 

Briefly, this case concerns a dispute that arose after Proclaim and Absolute entered into 
a contract under which Absolute was to assist ProClaim in recovering monies for 
medical services billed to workers’ compensation insurance. 

The Motion is granted. 

Code of Civil Procedure (“CCP”) §§ 395(a) and 395.5 govern the disposition of the 
Motion. Section 395(a) provides, in relevant part: 

[I]f a defendant has contracted to perform an obligation in a particular 
county, the superior court in the county were the obligation is to be 
performed, where the contract in fact was entered into, or where the 
defendant or any defendant resides at the commencement of the action is a 
proper court for the trial of any action founded on that obligation, and the 
county where the obligation is incurred is the county where it is to be 
performed, unless there is a special contract in writing to the contrary. 

Section 395.5 says: 

A corporation or association may be sued in the county where the contract 
is made or is to be performed, or where the obligation or liability arises, or 
the breach occurs; or in the county where the principal place of business of 
such corporation is situated, subject to the power of the court to change 
the place of trial as in other cases. 

Stute v. Burinda (1981) 123 Cal.App.3d Supp. 11 says that under § 395(a), the plaintiff in a 
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contract action can pick any of the following places: “(1) the place where defendant 
resides at the commencement of the action; (2) the place where the contract was in fact 
entered into; [or] (3) the place where defendant has contracted specifically and in writing 
to perform the contract obligation.” Id. at p. 14.  

It is undisputed that ProClaim’s principal place of business is in San Bernardino County. 
It is similarly undisputed that defendant Steve Chamberlain resided in San Bernardino 
County at the time this action was commenced.  

In opposition, Absolute argues that the contract was to be performed in “Northern 
California.” It provides a list of appearances it made before workers’ compensation 
tribunals on ProClaim’s behalf, most of which were in Northern California. However, none 
of them appear to be in Contra Costa County, so the Court is left to wonder at the 
relevance of demonstrating that, as a general matter, many of the appearances occurred 
in Northern California counties. Even if the location of the appearances were 
determinative, none of the appearances were in this county, and CCP § 395.5 makes no 
distinction between “Northern California” and “Southern California.” Venue is decided on 
a county-by-county basis. 

Putting aside the fact that none of the appearances appear to have occurred in Contra 
Costa County, within the meaning of these sections, “place of performance” is 
synonymous with the “place of making,” unless there is a specific written agreement to 
the contrary. E.g., Wheeler v. Moschetti (1961) 188 Cal.App.2d 827, 829; Alexander v. 
Super. Ct. (2003) 114 Cal.App.4th 723, 727; Stute, supra. 

Here, no party has argued that a specific written agreement identifying the place of 
performance exists. As a result, the Court must determine where the relevant contract 
was made, which is synonymous with the place of performance in this case. 

There is no dispute that ProClaim’s offices are located in San Bernardino County. There 
similarly is no dispute that Absolute’s offices are located in Contra Costa County. 

In support of the Motion, ProClaim submits a declaration of its President, Steve 
Chamberlain. Mr. Chamberlain says that the contract was signed by both parties in San 
Bernardino County. (Chamberlain Dec. ¶ 6.)  

Absolute submits a declaration of its owner, Rhonda Wofford. Ms. Wofford says: 

Notwithstanding Mr. Chamberlain’s declaration to the contrary, the 
Collection Agreement was drafted, signed, and emailed to Mr. Chamberlain, 
by Mr. Eric Scott (employee of Absolute), from the Contra Costa County 
office. Attached hereto as Exhibit “4,” to Plaintiff’s opposition, is a true and 
correct copy of Mr. Chamberlain’s 04/17/2015 email, asking Mr. Scott to 
email the contract. 

(Wofford Dec. ¶ 10.) 

Ms. Wofford says, in essence, that the Collection Agreement was (i) drafted by Mr. Scott 
and (ii) signed by Mr. Scott and then sent to Mr. Chamberlain by e-mail. That conclusion 
is supported by reading Exhibit 4 (Mr. Chamberlain asking Mr. Scott to e-mail him the 
contract) in conjunction with, and in light of, paragraph 10 of Ms. Wofford’s declaration. 

Whether the Court credits Ms. Wofford’s version of events or Mr. Chamberlain’s, the 
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conclusion is the same: the last party to sign the relevant contract did so in San 
Bernardino County.  

Under Jhirmack Enterprises, Inc. v. Super. Ct. (1979) 96 Cal.App.3d 715, 723, “[t]he last 
act necessary to the validity of a contract, usually the act constituting acceptance, is the 
place of making.” In Jhirmack, the Court concluded that the “last act necessary” was the 
final party executing the contract. Thus, Jhirmack found that the contract was made in 
the county where the final party executed it. 

So it is in this case. The evidence before the Court compels the Court to conclude that 
the final party to sign the contract – whether ProClaim or Absolute – did so in San 
Bernardino County. As a result, under Jhirmack, the contract was made in San 
Bernardino County. Thus, there is no basis on which to conclude that venue is proper in 
Contra Costa County, and each of the factors listed in CCP § 395.5 compels a conclusion 
that San Bernardino County is the proper venue for this action.  

Finally, Absolute also argues that under Hale v. Bohannon (1952) 38 Cal.2d 458 (“Hale”), 
venue is proper in Contra Costa County because ProClaim was to make payment to 
Absolute in Contra Costa County. Hale says that if the contract does not provide where 
payment is to be made, the place where the contract is to be performed “is the decisive 
factor insofar as venue is concerned.” Hale at p. 466. Here, Absolute does not point to 
any provision in the relevant contract that provides a specific place of payment. See also 
Causley v. Super. Ct. (1968) 267 Cal.App.2d 757, 758 (a direct and definite promise to pay 
at a certain place would fix the place of performance for venue purposes). 

The Motion is granted. 

Sanctions 

The Court does not find that Absolute’s choice of venue was made in bad faith. As a 
result, the Court declines to award sanctions or costs in connection with the Motion. See 
CCP § 396b. 

  

16.  TIME:  9:00   CASE#: MSC17-00463 
CASE NAME: CARTER VS. WELLS FARGO 
HEARING ON DEMURRER TO COMPLAINT of CARTER FILED BY WELLS FARGO 
BANK, N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Wells Fargo Bank, 
N.A. (successor by merger with Wells Fargo Bank Southwest, N.A., f/k/a Wachovia 
Mortgage, FSB, f/k/a World Savings Bank, FSB) (“Wells Fargo” or “Defendant”). The 
Demurrer relates to the Complaint filed by Plaintiff Michael Carter II and Plaintiff Dana 
Carter (collectively, “Plaintiffs”). This is an unlawful foreclosure case. The Complaint 
pleads causes of action for (1) violation of California Business and Professions Code 
§ 17200 and HBOR; (2) violation of the covenant of good faith and fair dealing under oral 
agreement; (3) negligence; and (4) actual fraud (Cal. Civ. Code § 1572(3)(5)). 

Wells Fargo asserts that each of the four causes of action pled in the FAC is uncertain 
pursuant to Code of Civil Procedure § 430.10(f). Uncertainty is a disfavored ground for 
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demurring to a complaint. See, e.g., Khoury v. Maly’s of California (1993) 14 Cal.App.4th 
612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The Rutter Group 2011) § 7:84, p. 
7(l)-39. A demurrer for uncertainty generally will be sustained only when the complaint is 
such that the defendant cannot even determine what it must respond to. Williams v. 
Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139. Although the Court notes that 
the Complaint is replete with argument and case law that appears to be cut and pasted 
from briefing in an unrelated matter, as well as references to parties and agreements that 
do not appear to be at issue here, it declines to sustain the demurrer on the grounds of 
uncertainty. 

Wells Fargo also demurs pursuant to Code of Civil Procedure § 430.10(e). For the 
reasons described further, below, the Demurrer under this ground is sustained, with 
leave to amend. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several records and other documents. Plaintiffs 
do not object to this Request. The Request for Judicial Notice (“RJN”) is granted-in-part 
and denied-in-part. Evid. Code §§ 452, 453. The Court declines to take judicial notice of 
Exhibits A and D, an adjustable rate mortgage note and modification agreement, 
respectively.  

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles 
(2007) 42 Cal.4th 531, 550 (“Doe”), but the plaintiff must set forth the essential facts of his 
or her case “with reasonable precision and with particularity sufficient to acquaint [the] 
defendant with the nature, source and extent” of the plaintiff’s claim. Doheny Park 
Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 
1099. Legal conclusions are insufficient. Id. at 1098–1099; Doe at 551, fn. 5. The Court 
“assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth 
of contentions, deductions, or conclusions of law.” California Logistics, Inc. v. State of 
California (2008) 161 Cal.App.4th 242, 247. “The existence and scope of duty are legal 
questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 477. 

Violation of the Covenant of Good Faith and Fair Dealing (Second Claim) 

To state a claim for breach of the covenant of good faith and fair dealing, Plaintiffs must 
allege (1) that Plaintiffs and Defendant entered into a contract; (2) that Plaintiffs did all, or 
substantially all of the significant things that the contract required them to do; (3) that 
Defendant unfairly interfered with Plaintiffs’ right to receive the benefits of the contract; 
and (4) that Plaintiffs were harmed by Defendant’s conduct. CACI 325.  

Plaintiffs’ allegations with respect to this claim are unclear. The Complaint alleges both 
an oral and a written agreement. Compare Complaint at ¶ 16 (“[t]his was an oral 
agreement to review Plaintiff’s loan modification application in good faith and deny or 
approve it within reasonable time”) with Complaint at ¶ 81 (“[t]he loan that Defendants 
originated and sought to enforce, imposed on each of them implied obligations to act in 
good faith toward the Plaintiff in carrying out the purpose and intend of the contractual 
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agreements, including the enforcement of said agreements.”). Assuming arguendo that 
plaintiffs’ claim is based on the (1) oral agreement, Plaintiffs allege that (2) they 
“submitted all new financials, current bank statements and updated documents and 
[were] put in a loan modification review.” Complaint at ¶ 19. However, there are no 
allegations that (3) Defendant unfairly interfered with Plaintiffs’ right to receive the 
benefits of the contract. In the absence of such allegations, Plaintiffs have not alleged 
facts sufficient to state a cause of action for violation of the covenant of good faith and 
fair dealing.  

The Demurrer to the second cause of action is sustained, with leave to amend. 

Violation of Cal. Bus. Prof. Code § 17200 and HBOR (First Cause of Action)  

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., 
prohibits unfair competition, which is defined as any unlawful, unfair or fraudulent 
business act or practice. § 17200. A claim may be brought under the UCL by a person 
who has suffered injury in fact and has lost money or property as a result of unfair 
competition. Cal. Bus. & Prof. Code § 17204. Therefore, to establish standing under the 
UCL, a plaintiff must (1) establish a loss or deprivation of money sufficient to qualify as 
injury in fact, i.e., economic injury, and (2) show that the economic injury was the result 
of, i.e., caused by, the unfair business practice that is the gravamen of the claim. See 
Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 (“Kwikset”). Restitution is the 
only form of damages available under the UCL. See Korea Supply Co. v. Lockheed Martin 
Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is Wells Fargo’s alleged violation of 
HBOR and Civil Code §§ 1695(b), 2923.5, and 3412. Complaint at ¶¶ 64, 72. Plaintiffs 
HBOR allegations include that Defendant failed to contact them prior to recording a 
Notice of Default to explore foreclosure alternatives (Complaint at ¶ 46), by not providing 
specific documents prior to recording the NOD (Complaint at ¶¶ 51, 53, 54), by failing to 
establish a single point of contact (Complaint at ¶ 56), and [dual tracking]. None of these 
allegations are made by reference to a specific HBOR section. Critically, however, 
Plaintiffs fail to allege any material violations of these sections. For example, HBOR 
provides relief only for a “material” violation of the dual tracking statute. Civ. Code, § 
2924.12, subds. (a) and (b). Plaintiffs have failed to allege that any technical violations of 
the dual tracking provisions were “material,” in the sense that but for those violations, 
Wells Fargo would have agreed to a loan modification agreement Plaintiff could have 
afforded. In the absence of such allegations, Plaintiffs have failed to allege that they were 
damaged by any alleged technical violations of § 2923.6. 

 

Plaintiff has not alleged facts sufficient to state a cause of action for violation of 
Business and Professions Code § 17200. 

The Demurrer to the first cause of action is sustained, with leave to amend. 

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed 
the plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach 
proximately caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans 
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Servicing, LP (2013) 221 Cal. App. 4th 49, 62. “The existence of a duty of care owed by a 
defendant to a plaintiff is a prerequisite to establish a claim for negligence.” Nymark v. 
Heart Fed. Savings & Loan Ass’n (1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. 
Select Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; 
Alvarez v. BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-
949; Jolley v. Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

Defendant demurs to this claim on the grounds that (1) it owes no duty of care to 
Plaintiffs and (2) Plaintiffs have failed to allege breach or damages. Under the foregoing 
case law, Defendant can be said to owe a duty of care to Plaintiffs. Plaintiffs here allege 
that Defendant “was negligent in the processing of [their] requested loan modification.” 
Complaint at ¶ 122. However, the Complaint fails to allege how that alleged negligent 
conduct caused Plaintiffs default. In the absence of such a nexus, Plaintiffs have failed to 
allege facts sufficient to state a cause of action for negligence. 

The Demurrer to this claim is sustained, with leave to amend. 

Actual Fraud 

To state a claim for fraud based on false representation, Plaintiffs must allege that (1) 
that Wells Fargo represented to Plaintiffs that an important fact was true; (2) that Wells 
Fargo’s representation was false; (3) that Wells Fargo knew that the representation was 
false when it made it, or that it made the representation recklessly and without regard for 
its truth; (4) that Wells Fargo intended that Plaintiffs rely on the representation; (5) that 
Plaintiffs reasonably relied on Wells Fargo’s representation; (6) that Plaintiffs were 
harmed; and (7) that Plaintiffs’ reliance on Wells Fargo’s representation was a substantial 
factor in causing their harm. CACI 1900. 

“Every element of the cause of action for fraud must be alleged in the proper manner and 
the facts constituting the fraud must be alleged with sufficient specificity to allow 
defendant to understand fully the nature of the charge made.” Tarmann v. State Farm 
Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157 (Tarmann) (quoting Roberts v. Ball, 
Hunt, Hart, Brown & Baerwitz (1976) 57 Cal.App.3d 104, 109) The requirement of 
specificity in a fraud action against a corporation requires the plaintiff to allege the 
names of the persons who made the allegedly fraudulent representations, their authority 
to speak, to whom they spoke, what they said or wrote, and when it was said or written. 
Tarmann, 2 Cal.App.4th at 157. 

Here Plaintiffs allege that Wells Fargo “misrepresented to the Plaintiff[s] that Plaintiff[s] 
qualified for a modification to induce Plaintiff[s] herein to default on the loan.” Complaint 
at ¶ 136. These general allegations are insufficient to state a cause of action for fraud. It 
is also the case that this promise would appear to involve a promise to perform at some 
future time, which would not be actionable. See Tarmann, 2 Cal.App.4th at 159. 

The Demurrer to this claim is sustained, with leave to amend. 
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17.  TIME:  9:00   CASE#: MSC17-00463 
CASE NAME: CARTER VS. WELLS FARGO 
HEARING ON MOTION TO/FOR STRIKE FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike (“Motion”) filed by Defendant Wells Fargo Bank, 
N.A. (successor by merger with Wells Fargo Bank Southwest, N.A., f/k/a Wachovia 
Mortgage, FSB, f/k/a World Savings Bank, FSB) (“Wells Fargo” or “Defendant”). The 
Motion seeks to strike the punitive damages allegations from Plaintiff Michael Carter II 
and Plaintiff Dana Carter (collectively, “Plaintiffs”)’s unlawful foreclosure Complaint. The 
motion is unopposed. 

Civil Code § 3294(b) provides that: 

An employer shall not be liable for damages pursuant to subdivision (a), 
based upon acts of an employee of the employer, unless the employer had 
advance knowledge of the unfitness of the employee and employed him or 
her with a conscious disregard of the rights or safety of others or 
authorized or ratified the wrongful conduct for which the damages are 
awarded or was personally guilty of oppression, fraud, or malice. With 
respect to a corporate employer, the advance knowledge and conscious 
disregard, authorization, ratification or act of oppression, fraud, or malice 
must be on the part of an officer, director, or managing agent of the 
corporation.  

The Complaint is bereft of allegations that an officer, director, or managing agent of 
Wells Fargo either directed, or else knew of and then ratified, the purported conduct 
giving rise to punitive damages. 

The unopposed Motion is granted. The Court strikes paragraph 145 from the Complaint. 

  

18.  TIME:  9:00   CASE#: MSC17-00503 
CASE NAME: 1387 LOCUST STREET VS WILKINSO 
HEARING ON PETITION FOR RIGHT TO ATTACH ORDER/TRO ( FILED BY 
1387 LOCUST STREET, LLC) 
* TENTATIVE RULING: * 
 
 Granted. There is no good cause to continue the hearing as requested by Defendant.  
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19.  TIME:  9:00   CASE#: MSC17-00644 
CASE NAME: GARRETT VS MTGLQ INVESTORS 
HEARING ON OSC FOR PRELIMINARY INJUNCTION ( PER ORDER FILED 
04-27-17) 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case. On April 13, 2017 Plaintiff Richard Garrett and 

Plaintiff Kristine Garrett (collectively, “Plaintiffs”) filed a Complaint against Defendants 

MTGLQ Investors, LP (“MTGLQ”), New Penn Financial LLC d/b/a Shellpoint Mortgage 

Servicing (“New Penn”), and Does 1 through 20 (collectively, “Defendants”). The 

Complaint alleges causes of action for (1) cancellation of instruments (Civ. Code § 3412); 

(2) violation of Cal. Bus. & Prof. Code § 17200, et seq.; (3) declaratory relief; (4) violation 

of Civ. Code § 2924.17; (5) attempted wrongful foreclosure and wrongful foreclosure (Civ. 

Code §§ 2924(a)(6), 2923.5, and 2923.55); and (6) breach of contract. 

On April 27, 2017 Plaintiffs filed an Ex Parte Application for Temporary Restraining Order 

(“TRO”). The Court issued an Order granting Plaintiff’s TRO application and set an order 

to show cause (“OSC”) hearing regarding a preliminary injunction for June 8, 2017.  

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of 
the trial court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An 
injunction properly issues only where the right to be protected is clear, injury is 
impending and so immediately likely as only to be avoided by issuance of the 
injunction.” Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 
Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a 
preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 
1481.  

"In deciding whether to issue a preliminary injunction, a trial court weighs two 
interrelated factors: the likelihood the moving party ultimately will prevail on the merits, 
and the relative interim harm to the parties from the issuance or nonissuance of the 
injunction." Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Objections to Evidence 

Plaintiffs object to several statements from the Declaration of Cheryl Rathke in support of 
Defendant’s opposition to Plaintiffs’ application for preliminary injunction on several 
grounds. As a threshold matter, exhibits 2 through 9 are capable of judicial notice. 

Objection 2 and Objection 10 are sustained. The remaining objections are overruled. 

Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of 
establishing a reasonable probability of success on the merits. Association for Los 
Angeles Dept. Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An 
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injunction will not issue if it appears the plaintiff will not prevail. SB Liberty, LLC v. Isla 
Verde Ass'n, Inc. (2013) 217 Cal.App.4th 272, 280. 

Here, in the Complaint, Plaintiff alleges six causes of action: (1) cancellation of 
instruments (Civ. Code § 3412); (2) violation of Cal. Bus. & Prof. Code § 17200, et seq.; (3) 
declaratory relief; (4) violation of Civ. Code § 2924.17; (5) attempted wrongful foreclosure 
and wrongful foreclosure (Civ. Code §§ 2924(a)(6), 2923.5, and 2923.55); and (6) breach of 
contract. 

Standing 

Defendants allege that Plaintiffs lack standing to seek an injunction because they have 
failed to tender the full indebtedness under the Loan, relying on case law decided prior to 
the enactment of HBOR. The HBOR statute does not require the borrower to tender the 
full amount of the indebtedness prior to seeking postponement of a foreclosure sale. 
Mabry v. Superior Court (2010) 185 Cal.App.4th 208. Failure to tender the indebtedness is 
not a bar to Plaintiffs’ claims. 

Cancellation of Instruments (Civ. Code § 3412) 

Civil Code section 3412 provides a “written instrument, in respect to which there is a 
reasonable apprehension that if left outstanding it may cause serious injury to a person 
against whom it is void or voidable, may, upon his application, be so adjudged, and 
ordered to be delivered up or canceled.” Thus, to plead a right to cancellation under this 
section, a plaintiff must allege the instrument is “void or voidable” and would cause 
“serious injury” if not canceled. Saterbak v. JPMorgan Chase Bank, N.A. (2016) 245 
Cal.App.4th 808, 818-819. Further, a plaintiff must allege specific facts, “not mere 
conclusions, showing the apparent validity of the instrument designated, and point out 
the reason for asserting that it is actually invalid.” Ephraim v. Metropolitan Trust Co. 
(1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 (“[t]o 
state a cause of action to remove a cloud [under Civil Code section 3412], instead of 
pleading in general terms that the defendant claims an adverse interest, the plaintiff must 
allege, inter alia, facts showing actual invalidity of the apparently valid instrument or 
piece of evidence”), disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36. 

Plaintiffs allege that the Assignments, Substitution of Trustee, Notice of Default and 
subsequent Notice of Trustee’s sale are void. Complaint at ¶ 56. They dispute the validity 
and legal effect of the Assignments on several grounds, including an allegation that 
MERS “lacked authority to convey any interest to Bank of America on behalf of 
Countrywide when it executed the ADOT #1 in 2012.” Complaint at ¶ 79. 

As a threshold matter, California law does not require that the assignment of a deed of 
trust be recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 
1495, 1506 (demurrer based on lack of recorded assignment sustained because “the 
lender could have assigned the note to the beneficiary in an unrecorded document not 
disclosed to plaintiffs”); see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 
118, 121-125. 

Second, MERS’ authority to assign a deed of trust is well established. See Siliga v. 
Mortgage Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 83, 
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disapproved on other grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 Cal.4th 
919, 939 n. 13; see also RJN Ex.  

Plaintiffs have not demonstrated that they are likely to prevail on this claim. 

Violation of Cal. Bus. & Prof. Code § 17200, et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., 
prohibits unfair competition, which is defined as any unlawful, unfair or fraudulent 
business act or practice. § 17200. A claim may be brought under the UCL by a person 
who has suffered injury in fact and has lost money or property as a result of unfair 
competition. Cal. Bus. & Prof. Code § 17204. Therefore, to establish standing under the 
UCL, a plaintiff must (1) establish a loss or deprivation of money sufficient to qualify as 
injury in fact, i.e., economic injury, and (2) show that the economic injury was the result 
of, i.e., caused by, the unfair business practice that is the gravamen of the claim. See 
Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 (“Kwikset”). Restitution is the 
only form of damages available under the UCL. See Korea Supply Co. v. Lockheed Martin 
Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is Defendants alleged void assignments 
of the Deed of Trust and subsequent initiation of foreclosure proceedings. However, 
Plaintiffs’ Complaint is bereft of allegations which would demonstrate economic injury 
and causation. In the absence of allegations that they incurred a “personal, 
individualized loss of money or property in any nontrivial amount” (Kwikset, 51 Cal.4th at 
325), that were caused by Defendants’ allegedly unfair and fraudulent conduct, Plaintiffs 
have not demonstrated that they are likely to prevail on this claim. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . 
who desires a declaration of his or her rights or duties with respect to another, or in 
respect to, in, over or upon property . . . in cases of actual controversy relating to the 
legal rights and duties of the respective parties . . . .” Code Civ. Proc., § 1060; see 
Maguire v. Hibernia S. & L. Soc. (1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory 
relief is legally sufficient if it sets forth facts showing the existence of an actual 
controversy relating to the legal rights and duties of the respective parties under a 
written instrument and requests that these rights and duties be adjudged by the court”); 
Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiffs’ other claims, and as discussed infra, 
Plaintiffs have not demonstrated that they are likely to prevail on their other claims. As a 
consequence, Plaintiffs have not demonstrated that they are likely to prevail on their 
claim for declaratory relief. 

Violation of Civ. Code § 2924.17 

Civil Code § 2924.17 provides that “[A] mortgage servicer shall ensure that it has 
reviewed competent and reliable evidence to substantiate the borrower's default and the 
right to foreclose, including the borrower's loan status and loan information.” Plaintiffs 
allege that “none of the Defendants complied with Cal. Civ. Code § 2924.17 prior to 
recording the NOD.” Complaint at ¶ 87. However, Plaintiffs have not alleged facts 
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showing Defendants did not rely on reliable evidence to substantiate the default or 
Defendants’ right to foreclose. 

Plaintiffs have not demonstrated that they are likely to prevail on this claim. 

Attempted wrongful foreclosure and wrongful foreclosure 

Civil Code § 2923.5 precludes a mortgage servicer, mortgagee, trustee, beneficiary, or 
authorized agent from recording a Notice of Default without meeting several contact 
requirements and waiting a proscribed period of time. Civil Code § 2923.55 prohibits a 
servicer from recording a NOD prior to complying with the contact requirements. Civil 
Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the holder 
of the beneficial interest under the mortgage or deed of trust, the original trustee or the 
substituted trustee under the deed of trust, or the designated agent of the holder of the 
beneficial interest.”  

With respect to § 2924(a)(6), the crux of Plaintiffs allegations appears to be that the void 
assignments preclude Defendants from foreclosing on the Note. However, as discussed 
above with respect to Plaintiffs’ cancellation of instruments claim, Plaintiffs have not 
demonstrated that they are likely to prevail on a claim premised on void assignments. 
With respect to § 2923.55, HBOR only provides relief for a “material” violation of the 
statute. Civ. Code § 2924.12. Plaintiffs’ allegations do not present a material violation of 
this statute. Plaintiffs allege that they “never received any calls from MTGLQ or anyone 
else purporting to be an authorized agent for Lender.” Complaint at ¶ 95. Plaintiffs have 
failed to allege that they were damaged by an alleged technical violations of § 2923.55.  

Plaintiffs have not demonstrated that they are likely to prevail on this claim. 

 Breach of Contract (Sixth Cause of Action) 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 
contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s 
breach, and (4) the resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman 
(2011) 51 Cal.4th 811, 821. 

Plaintiffs’ breach of contract claim appears to be premised on their theory that MTGLQ is 
not the beneficiary of under the Deed of Trust. Complaint at ¶ 105. Plaintiffs contend that 
the Substitution of Trustee was improperly executed by Shellpoint on behalf of MTGLQ, 
in violation of ¶ 24 of the Deed of Trust. This claim lacks merit for the reasons discussed 
supra, in the section on Plaintiffs’ cancellation of instruments claim. 

Plaintiffs have not demonstrated that they are likely to prevail on this claim. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim 
harm that the plaintiff would be likely to sustain if the injunction were denied as 
compared to the harm the defendant would be likely to suffer if the preliminary injunction 
were issued.” Smith v. Adventist Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiffs argue that they will suffer the greater harm if the injunction does not 
issue. Plaintiff Richard Garrett maintains that “[t]he Property is unique and money cannot 
replace it.” Declaration of Richard Garrett in Support of Ex Parte Application for TRO 
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(April 24, 2017), at ¶ 14. Although loss of money is significant, the court may not issue 
the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim 
harm, unless there is some possibility that the plaintiff would ultimately prevail on the 
merits of the claim. Accordingly, the trial court must deny a motion for a preliminary 
injunction if there is no reasonable likelihood the moving party will prevail on the merits.”  
SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed 
further, above, Plaintiffs have not demonstrated a reasonable likelihood of prevailing on 
the merits. 

Plaintiffs’ motion for a preliminary injunction is denied. 

 

  

20.  TIME:  9:00   CASE#: MSL06-03405 
CASE NAME: NEW CENTURY VS SITI 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY JOSEPH C SITI 
* TENTATIVE RULING: * 
 
 Continued to June 22, 2017 at 9:00 AM in Dept. 33. Defendant claims that he didn’t 
receive a copy of Plaintiff’s opposition to the motion. Plaintiff shall forward another copy 
of the opposition to Defendant’s counsel today. Reply brief will thereafter be filed and 
served by June 16, 2017.    

  

21.  TIME:  9:00   CASE#: MSL08-10485 
CASE NAME: CAPITAL ONE VS MAGHUYOP 
HEARING ON MOTION TO/FOR VACATE DEFAULT JUDGMENT & DISMISS 
ENTIRE ACTION FILED BY DONALD R MAGHUYOP 
* TENTATIVE RULING: * 
 
 Granted. 

  

22.  TIME:  9:00   CASE#: MSL16-02115 
CASE NAME: CAPITAL ONE V WILSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CAPITAL ONE BANK 
(USA), N.A. 
* TENTATIVE RULING: * 
 
 Appear. 
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23.  TIME:  9:00   CASE#: MSN16-1814 
CASE NAME: IN RE 313 N WILDWOOD, HERCULES 
HEARING ON MOTION TO/FOR STRIKE MEMORANDUM OF COSTS, OR TO TAX 
COSTS FILED BY NATIONSTAR MORTGAGE LLC 
* TENTATIVE RULING: * 
 
  Continued by the court to July 13, 2017 at 9 a.m. for more briefing as described 

below. 

 On or before June 14, 2017, Nationstar shall file and serve a supplemental brief in 
support of its motion.  On or before June 21, 2017 Sparrow shall file and serve a 
supplemental opposition.  With her supplemental opposition, Sparrow shall file and serve 
a declaration attaching and authenticating the agreement that sets the amount of fees 
she is obligated to pay her attorney. Nationstar may file and serve a supplemental reply 
brief on or before June 28, 2017. 
 
 The briefs shall not exceed ten pages and shall address the following issues:  For 
attorney's fees to be recoverable in this case, the action has to be "on a contract" within 
the meaning of Civil Code section 1717. 
 

1. Does the fact that this matter was initiated by MTC Financial Inc. rather than 
by Nationstar mean that it is not an “action on a contract”?   (See Plemon v. 
Nelson (1983) 148 Cal.App.3d 720.)   
 

2. If the court finds the following to be the case, does the fact that Nationstar 
is only asserting rights under Civil Code section 2924j rather than explicitly 
under the Deed of Trust mean that this is not an “action on a contract”? 

 
3. Even if the court concludes that Nationstar is only asserting rights under 

Civil Code section 2924j rather than explicitly under the Deed of Trust, is 
this still an “action on a contract” because Nationstar would have no right 
to any portion of the surplus funds but for the fact that the Deed of Trust 
exists? 

 
4. Are attorney's fees recoverable if there is no general provision in the Deed 

of Trust saying that a party prevailing on an action arising out of, related to, 
or to enforce the Deed of Trust may recover attorney’s fees?  (See Paul v. 
Schoellkopf (2005) 128 Cal.App.4th 147, 153.)   

 
5. If Nationstar had prevailed, would it have been entitled to recover attorney's 

fees?  (See Reynolds Metals Co. v. Alperson (1979) 25 Cal.3d 124, 129; Care 
Constr., Inc. v. Century Convalescent Centers, Inc. (1976) 54 Cal.App.3d 
701, 705; Milman v. Shukhat (1994) 22 Cal.App.4th 538, 545.)  Which 
paragraph and specific words would have entitled it to them?   
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24.  TIME:  9:00   CASE#: MSN16-1814 
CASE NAME: IN RE 313 N WILDWOOD, HERCULES 
HEARING ON MOTION TO/FOR TO STAY DISBURSEMENT OF FUNDS PENDING 
APPEAL FILED BY NATIONSTAR MORTGAGE LLC 
* TENTATIVE RULING: * 
 
 Continued by the court to July 13, 2017 at 9 a.m.  

  

25.  TIME:  9:00   CASE#: MSN17-0368 
CASE NAME: MATTER OF 1621 PTARMIGAN DR AP 
HEARING ON PETITION TO/FOR UNRESOLVED CLAIMS OF SURPLUS PROCEEDS 
FILED BY QUALITY LOAN SERVICE CORP 
* TENTATIVE RULING: * 
 
 Appear. 

  

26.  TIME:  9:00   CASE#: MSN17-0748 
CASE NAME: CLAIM OF HAWKINS MINORS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 


